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Mark Kerr JD, CFE, Assistant Legal Counsel/Director of Special Investigations

Office of the State Auditor

Emergency Procurement

 Minn. Statutes, ch. 12 deals with Emergency Management

 Minn. Stat. Section 12.03, Subd. 2, defines disaster:

 "Disaster" means a situation that creates an actual or imminent 
serious threat to the health and safety of persons, or a situation that 
has resulted or is likely to result in catastrophic loss to property or 
the environment, and for which traditional sources of relief and 
assistance within the affected area are unable to repair or prevent 
the injury or loss.
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Emergency Procurement

 Minn. Stat. Section 12.03, Subd. 3:

 Emergency" means an unforeseen combination of 
circumstances that calls for immediate action to prevent 
a disaster from developing or occurring

 Minn. Stat. Section 12.03 , Subd. 1e:

 "Declared emergency" means a national security or 
peacetime emergency declared by the governor under 
section 12.31.

Emergency Procurement

 Minn. Stat. Section 12.03 defines “political subdivision” to 
include cities, towns and counties”

 Minnesota Statutes, Section 12.37 gives these political 
subdivisions broad powers to protect health and safety 
during an emergency.  
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Emergency Procurement

 Minn. Stat. Section 12.37 states:

 “During an emergency or disaster, each political subdivision, 
notwithstanding any statutory or charter provision to the contrary, 
and through its governing body acting within or without the corporate 
limits of the political subdivision, may:

 (1) enter into contracts and incur obligations necessary to combat the 
disaster by protecting the health and safety of persons and property 
and by providing emergency assistance to the victims of the disaster; 
and

 (2) exercise the powers vested by this subdivision in the light of the 
exigencies of the disaster without compliance with time-consuming 
procedures and formalities prescribed by law pertaining to

Emergency Procurement
 (i) the performance of public work;

 (ii) entering into contracts;

 ….

 (viii) the appropriation and expenditure of public funds, 
for example, but not limited to, publication of ordinances 
and resolutions, publication of calls for bids, provisions of 
civil service laws and rules, provisions relating to low 
bids, and requirements for budgets.” (Emphasis added)

 Contracts to protect health during an emergency do not 
need to be bid (or follow other public contracting 
requirements)
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IC-134

 Regarding the need for an IC-134s, Minn. Stat. Section 
270C.66 applies to any “contract requiring the 
employment of employees for wages by said contractor 
and by subcontractors.”  There is no amount threshold.

 Persons or entities that only supply materials are not 
“contractors” or “subcontractors” under Minn. Stat. 
Section 270C.66.

 The Department of Revenue has developed guidance for 
compliance with this statute. 

IC-134

 Minnesota Department of Revenue Fact Sheet 13, under 
the "Contractor and Subcontractor" section, states:

 "The terms “contractor” and “subcontractor” are limited 
to those who supply labor, or a combination of labor and 
materials, for specific 

 construction, repairs, rehabilitation, or improvements."  
(Emphasis added)

 Revenue has concluded that contractors hired to do 
“maintenance” are not included
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IC-134
 Examples of maintenance would include “mowing, road 

grading and snow plowing“

 For this conclusion the Department of Revenue relied 
heavily on a Minnesota Attorney General Opinion that said 
"contractors" do construction, repairs, rehabilitation and 
improvements.  Since maintenance was not included in 
this list of activities performed by contractors in  this AG 
Opinion, the Department of Revenue concluded it was 
excluded from this statute which specifically applies to 
"contractors". 

Creating Corporations

 Government entities have those powers expressly given to 
them by statute and those powers necessary to carry 
express powers (implied powers)

 There is no statute granting government entities authority 
to create corporations, either non-profit or for profit.

 Further in Minnesota, government entities are explicitly 
prohibited by statute from creating corporations.
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Creating Corporations

 Minn. Stat. Section 465.717 Subd. 1, states:

 A county, home rule charter city, statutory city, town, school district, 
or other political subdivision, including a joint powers entity 
operating under section 471.59, may not create a corporation, 
whether for profit or not for profit, unless explicitly authorized to do 
so by law.

 Note: Subd. 2 creates an exception for joint powers entities.  They 
may incorporate themselves as nonprofits with no greater authority 
than the participating government entities.

Creating Corporations

 Minn. Stat. Section 465.719 permits the grandfathering in 
of corporations created before May 31, 1997.  However, 
these corporations have no more authority than 
government entity that created them and are subject to 
laws that apply to government entities such as Open 
Meeting, Data Practices, Uniform Contracting Law etc.



11/15/2021

7

FDIC Coverage

 The FDIC insures each "political subdivision" up to the 
maximum coverage (currently $250,000 for time accounts 
and $250,000 for demand accounts).  The FDIC defines 
"political subdivision" as follows:

 "The term "political subdivision" also includes any 
subdivision or principal department of a public unit (state, 
county, or municipality) if the subdivision or department 
meets the following tests:

FDIC Coverage

 The creation of the subdivision or department has been 
expressly authorized by the law of such public unit;

 - Some functions of government have been delegated to 
the subdivision or department by such law; and

 - The subdivision or department is empowered to exercise 
exclusive control over funds for its exclusive use.
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FDIC Coverage

 Examples of “political subdivisions” would include HRAs, 
EDAs, watershed districts, soil and water conservation 
districts, and most joint powers entities.

 Examples of subordinate, non-autonomous entities that 
are not “political subdivisions” include departments, 
commissions and boards

 Regarding county hospitals, Minn. Stat. Section 376.06, 
Subd. 1, states: “Subject to its supervision, the county 
board may commit the care, management, and operation 
of the hospital to the hospital board.” 

FDIC Coverage

 Our position is that being under the “supervision” of the 
county board prevents  the hospital board from meeting 
the FDIC requirement that it have “exclusive” controls 
over county hospital funds.

 We are currently resolving this issue with the financial 
entity involved.
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Charter School Hedge Fund Investment

 Charter School disbursed $5,000,000 as a capital contribution, for a 
limited partnership interest in a Hedge Fund.

 “The Partnership is organized for the purpose of (i) investing 
substantially all of its assets in Woodstock Master Capital, Ltd., 
a Cayman exempted company limited by shares (the “Master 
Fund”) which will subsequently invest in Securities and (ii) 
engaging in all activities and transactions as the GP may deem 
necessary or advisable in connection therewith and doing such 
other lawful acts as the GP may deem necessary or advisable in 
connection with the maintenance and administration of the 
Partnership…. [Emphasis added.]

Authorized fund investments
Minn. Stat. § 118A.05, subd. 4.
 “Government entities may enter into agreements or contracts for:

 (1) shares of a Minnesota joint powers investment trust whose investments are 
restricted to securities described in this section, section 118A.04, and section 118A.07, 
subdivision 7;

 (2) units of a short-term investment fund established and administered pursuant to 
regulation 9 of the Office of the Comptroller of the Currency, in which investments 
are restricted to securities described in this section and section 118A.04;

 (3) shares of an investment company which is registered under the Federal 
Investment Company Act of 1940 and which holds itself out as a money market fund 
meeting the conditions of rule 2a-7 of the Securities and Exchange Commission and is 
rated in one of the two highest rating categories for money market funds by at least 
one nationally recognized statistical rating organization; or

 (4) shares of an investment company which is registered under the Federal 
Investment Company Act of 1940, and whose shares are registered under the Federal 
Securities Act of 1933, as long as the investment company's fund receives the highest 
credit rating and is rated in one of the two highest risk rating categories by at least 
one nationally recognized statistical rating organization and is invested in financial 
instruments with a final maturity no longer than 13 months.”



11/15/2021

10

Charter School Hedge Fund Investment

 The Charter School’s $5,000,000 investment did not comply with Minnesota 
law regarding permissible investments of public funds. 

 Minn. Stat. §§ 124E.16, 118A.04-.05.

 The Charter School failed to recover approx. $4.3 million 

 The Investment was inconsistent with the Charter School’s investment policy 
objective of insuring preservation of principal.

 Nor was it an appropriate investment for public funds.

 The Authorizer’s corrective action plan appears reasonable and appropriate.

 October 18, 2021 Investigative Report online: 
https://www.osa.state.mn.us/media/kezftwze/hmong-college-prep-
academy-investigative-report.pdf

Fraud – Recent Examples
 Convention & Visitors Bureau (CVB)

 OSA assisted by providing an Investigative Report to the police 
department and county attorney.

 the former Director apparently diverted over $256,522.19 in CVB 
funds through a scheme that involved the creation of phantom 
vendor accounts and phony receipts using mobile credit card 
processing services (Intuit, Square, Stripe).

 The former Director was charged with seven counts of felony 
theft, one count of felony embezzlement of public funds, and 
seven counts of felony financial transaction card fraud.

 The former Director pleaded guilty to seven counts of felony theft. 
He was sentenced to serve multiple years in prison and ordered to 
pay over $265,000 in restitution.
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Example – Minnesota local government

 Check Fraud

 Minnesota Statutes, section 336.4-406

 Stowell v. Cloquet Co-Op Credit Union, 557 N.W.2d 567 (Minn. 1997).

Promptly Review Your  Bank Statements

 Review the agreement with your financial institution.  
How long do you have to identify fraudulent items and 
mistakes?

 Each month (or more frequently), someone not involved 
with writing checks/making payments should reconcile the 
bank statement to records of claims approved.
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Example – Municipal Liquor Store

 City conducted quarterly cash counts of money in the ATM.

 January 2020 cash count – ATM was short $3,880.

 OSA Investigative Report found that during the time in question, at 
least $14,817 in City cash appeared to have been improperly diverted 
in various ways. 

 On June 24, 2021, Mille Lacs County filed a criminal complaint 
charging the former MLS Manger with two counts of felony theft and 
one count of felony embezzlement of public funds.

 July 21, 2021 Memo and Investigative Report online:  
https://www.osa.state.mn.us/media/baxdmc33/isle-city-of-memo-
and-investigative-report.pdf

Local Government Officers and Employees
Reporting Requirement

Minn. Stat. § 609.456

 Political subdivision employee/officer who discovers 
evidence of theft, embezzlement, unlawful use or misuse 
of public funds or property

 Must promptly report to state auditor (in writing) and to 
law enforcement

 Identity of 609.456 reporter is private data (Minn. Stat. §
6.715, subd. 2)

 Reporting form is on OSA website
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Thank You!

Office of the State Auditor
525 Park Street, Suite 500

St. Paul, Minnesota, 55103

Mark Kerr, JD, CFE

Special Investigations Director

(651) 296-4717

Mark.Kerr@osa.state.mn.us


